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Montenegro

Enisa Tutovic, Maria Demirakou, Dejan Radinovic, and Mira Todorovic
Symeonides
IKRP Rokas and Partners and Dejan Radinovic Law Office
Podgorica, Montenegro

Introduction

Montenegro is a relatively new Mediterranean country, which declared
independence from the state union with the Republic of Serbia on 3 June 2006.
It is spread over 13,812 square kilometers and has approximately 670,000
inhabitants. Montenegro is located in the southern region of the European
continent and at the southwestern part of the Balkan Peninsula.

Montenegro’s land borders are 614 square kilometers long; the longest border is
with Bosnia and Herzegovina and the shortest with Croatia. Montenegro also
has borders with Serbia and Albania. Almost half the length of its borders is
along the Adriatic seacoast. The Constitution of Montenegro was adopted in
October 2007. It provides an ecological state of social justice based on the rule
of law.

Montenegro has adopted the principle of division of powers into the legislative,
executive, and judicial branches. The Assembly of Montenegro implements the
legislative power, the government exercises the executive power, and the courts
execute the judicial power. The President of Montenegro represents the country
both domestically and abroad.

The executive, judicial, and any other power is limited by the Constitution and
the law. All laws have to be in accordance with the Constitution and ratified
international agreements. International conventions ratified by the Assembly of
Montenegro become an integral part of the internal legal system; if there is a
conflict between an international convention and a Montenegrin law, the former
will prevail.

The Constitution prohibits direct or indirect discrimination of any kind and
regulates that all the residents of Montenegro are equal under the law, regardless
of any peculiarity or personal characteristic. The Constitution prescribes that any
action is allowed unless prohibited by the Constitution or by law.
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Establishment of Enterprises

In General

In Montenegro, the performance of an economic activity is regulated by the Law
on Enterprises.' The Law provides that commercial entities are required to be
registered with the Register of Commercial Entities held by the Tax Office in
Podgorica. Certain activities require prior approval for initiation of operations,
but this approval is not a condition for registration of the commercial entity.

There are four types of commercial entities: partnership, limited partnership,
limited liability company (SRL), and stock corporation (SA). Commercial
activity also may be performed by branch offices of foreign legal entities and by
entrepreneurs, which are not considered to be commercial entities. Limited
commercial activity may be performed by the representative office of a foreign
company.

An entrepreneur is an individual performing commercial activity with the
intention of earning profits, when not acting on behalf of another person. An
entrepreneur is liable with all of his assets for the obligations arising from his
commercial activity. An entrepreneur is registered with the Register of
Commercial Entities for statistical purposes, but the registration is not a
condition for his operation.

A partnership is a form of legal entity in which at least two Montenegrin or
foreign persons, known as ‘partners’, carry out work in order to gain profit. The
liability of each partner is unlimited, and each partner is jointly and severally
liable for the obligations of the legal entity and the obligations incurred while he
was a partner.

A partner may be an individual or a legal person, and each partner is considered
a representative of the company. Unless otherwise provided in the partnership
agreement, each partner will, at the end of the business year, share equally in the
profits and losses of the partnership.

Unless agreed otherwise, a partner may not be expelled from the company by a
majority vote of the other partners, but only through a decision of the competent
commercial court, rendered upon the request of one or more partners, on the
grounds of a breach of the partnership agreement. Registration of a partnership
with the Register of Commercial Entities merely serves a statistical purpose and
is not a condition for the partnership’s operation.

A limited partnership is a company of two or more Montenegrin or foreign
persons. At least one of the partners is an unlimited partner who is liable with all
its assets (if there are more unlimited partners, they are jointly and severally
liable with all their assets) for the obligations undertaken by the partnership, and

1 Published in the Official Gazette of Montenegro, Numbers 40/10 and 36/11.
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at least one is a limited partner whose liabilities are limited to its contribution to
the partnership.

All decisions on the regular operations of a limited partnership are made by a
simply majority vote by the unlimited partners, unless otherwise provided by the
agreement on establishment. A limited partner does not participate in the
management of the company, nor is he authorized to conclude contracts that
bind the partnership; otherwise, he would be liable for the obligations of the
company incurred during the period of his involvement in the management, as if
he were an unlimited partner.

A limited liability company (SRL) may be established by one or more natural or
legal Montenegrin or foreign persons. The minimum capital requirement for the
establishment of an SRL is €1. A stock corporation (SA) is a company whose
shareholders may be natural or legal Montenegrin or foreign persons. The
minimum capital requirement for the establishment of an SA is €25,000.

The branch office of a foreign company is a part of a company established and
registered abroad, which performs work in Montenegro. A foreign company
which performs economic activity through its branch office in Montenegro is
obligated to carry out its activities in compliance with the relevant provisions of
Montenegrin law.

The branch office of a foreign company should be registered with the Register
of Commercial Entities. The law prescribes that if one or more natural persons
or legal entities begin conducting business activities without prior registration or
without renewal of the registration, they will either be regarded as an
entrepreneur or as a partnership vis-a-vis any third person. In Montenegro, there
are currently approximately 22,500 limited liability companies and
approximately 370 stock corporations.

Limited Liability Company

An SRL may be established by one or more individuals or legal entities whose
contribution to the capital may be in cash or in kind and whose purpose is to
gain profit. An SRL’s founders/members are liable for the company’s
obligations to the extent of their contribution. The founders provide the initial
capital of the company. By paying the initial contribution and signing the
relevant founder’s agreement, an individual or legal entity acquires a stake in the
company in proportion to the value of its contribution and becomes a member of
that company. An SRL may not have more than 30 members.

The only mandatory authority in an SRL is the executive director. Members of
the company elect the executive director of the company and determine his
earnings by a majority vote, unless otherwise determined by the statute of the
company.
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Members of the company may regulate the management of the company by an
agreement or by the statute of the company, and, unless agreed differently, they
may vote in the decision-making process according to their contributions to the
company. If the statute does not specify otherwise and with the exception of
single-member companies, the present members or those represented at the
meeting by proxy or ballot who own more than half of the company’s stakes
make a quorum for decision making.

Stock Corporation
In General

An SA is a company with capital divided into shares, established by one or more
individuals or legal entities for the purpose of conducting economic activities.
An SA constitutes a legal entity whose assets are separated from the assets of its
shareholders, who are not liable for the company’s obligations with their own
assets. SA shares are registered with the Central Depositary Agency, while the
company is registered with the Register of Commercial Entities. An SA may be
established successively and simultaneously.

Successive Establishment
The steps for the successive establishment of an SA are:

e Signing the contract on the establishment of the SA;

e Obtaining approval for issuing founding securities from the Securities
Commission;

e Making a public call for subscription and payment of shares;
e Subscription and payment of shares by the founders;

e Obtaining a decision on the success of the issue of founding shares’ from the
Securities Commission;

e Adoption of the statute by the founding assembly; and

e Registration of the company.

A founding assembly should be held within 30 days of the share subscription
and payment. The founding assembly is responsible for electing the governing
body, the executive body, and the auditor of the company. The founding
assembly also is responsible for approving the contracts concluded by the
founders and for adopting the statute of the company by a two-thirds majority
vote of the members present.
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Simultaneous Establishment
The steps for the simultaneous establishment of an SA are:

e Signing a contract on the establishment of the SA or, in case of one founder,
adopting a decision on establishment;

e Purchasing all the shares during the establishment process, without a public
call for subscription and payment of the purchase price;

e Obtaining approval for share issuance from the Securities Commission;
e Adoption of the statute; and

e Registration of the company.

The founders are obliged to pay for the shares and to invest the contributions in
kind within the period specified in the establishment contract. During this
period, they also are obligated to register the shares issuance before the
Securities Commission. The founding assembly must convene within 30 days of
the date of the payment of shares, except under certain conditions provided by
law. The management bodies of an SA are:

e The shareholders’ meeting, consisting of the shareholders with voting rights;

e The board of directors, elected by the shareholders’ meeting (a sharcholder
who holds, on his own or together with others, at least 5 per cent of the equity
capital has the right to propose candidates for the board of directors);

e The auditor, elected by the sharcholders’ meeting for the period determined
by the statute of the company, which may not be more than one year;

e The secretary, elected and dismissed by the board of directors; and

e The executive director, elected and dismissed by the board of directors.

An executive director is obliged to execute orders of the board of directors and
to implement its decisions regarding the company’s business. The executive
director’s functions include the representation of the company’s interest, the
management of the company’s assets, the conclusion of contracts, the opening
of a bank account, employment in the company, and issuance of orders and
instructions that are mandatory for all employees in the company. The executive
director also is obliged to perform other duties that are necessary for the welfare
of the company and which are within the limits of his authority as determined by
contract and by the statute of the company.

Shareholders’ Meeting

Composition. Each shareholder in an SA is entitled to attend the shareholders’
meeting regardless of the number and class of the shares he holds. The presence
of the executive director and the secretary of the company are mandatory, while
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the presence of the members of the board of directors, although a common
practice, is not mandatory.

Functions. The shareholders’ meeting has the exclusive right to carry out
amendments to the statute of the company, elect and replace members of the
board of directors and the auditor, and decide on compensation for the members
of the board of directors.

It also has the exclusive right to adopt the annual financial plan and report on the
company’s business, decide on the disposal of company assets exceeding 20 per
cent of the overall assets, and to decide on profit allocation.

The shareholders’ meeting also has the exclusive right to decide on the reduction
and increase of the company’s capital; decide on the replacement of shares of
one class by shares of another class; and decide on the voluntary liquidation of
the company, the company’s restructuring, or initiation of the company’s
bankruptcy procedure.

Finally, the shareholders’ meeting has the exclusive right to approve the
evaluation of investments in kind; discuss issues within the authority of the
board of directors at their request; approve concluded contracts regarding the
purchase of property from founders or a major shareholder of the company; and
decide on the issue of bonds, replaceable bonds, or other replaceable securities,
and limit or terminate the shareholders’ preemption right to register or gain
replaceable bonds, provided that a payment exceeds one-tenth of the company’s
capital and that the contract is concluded within two years of the registration of
the company.

Convening of Meetings. The shareholders” meeting must convene at least once
a year. After the establishment of an SA, the first annual shareholders’ meeting
should be convened within 18 months of the founding assembly of the company.

The right to convene the shareholders’ meeting belongs to the board of directors
as well as to any shareholder who holds at least 5 per cent of the company’s
shares, unless a lower percentage is allowed by the statute. The notification for
holding a regular shareholders’ meeting should be delivered to all the
shareholders. This notification must contain the agenda, the place, the date, and
the time of the assembly.

Quorum, Voting, and Decision Making. A quorum must be present to
conduct a shareholders’ meeting, consisting of at least one-half of the
shareholders entitled to vote in the meeting, whether they are present,
represented by proxy, or vote by ballot.

If the sharcholders’ meeting does not achieve the quorum required for a
decision, it will convene again within 30 days, but notification about the second
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meeting must be published at least twice, in at least one daily newspaper in
Montenegro, and at least seven days prior to the second shareholders’ meeting.

The quorum for this second shareholders’ meeting will be met when
shareholders who own at least 33 per cent of the total number of voting shares
are present or represented by proxy at the meeting or vote by ballot. If that
quorum is not achieved at the second shareholders’ meeting, a third
shareholders’ meeting may be convened in the same manner and on the same
terms as the second shareholders’ meeting and may decide on all items of the
agenda, regardless of the number of sharcholders present.

The shareholders’ meeting is convened on the request of the board of directors
or shareholders holding, individually or together, at least 5 per cent of voting
shares, unless the statute of the company provides for a lower percentage.

In addition to the regular shareholders’ meeting, an extraordinary shareholders’
meeting may be held at the request of shareholders holding a minimum of 5 per
cent of the shares. It also may be held at the request of the board of directors or a
shareholder if the grounds for convening the meeting are changes in the
company’s activity or capital, replacing the auditor or a member of the board of
directors before the end of his term, or deciding on issues concerning serious
losses of the company.

An extraordinary shareholders’ meeting may be convened to approve
reorganization, merging, voluntary liquidation, or bankruptcy proceedings. The
meeting also may be convened to approve the auditor’s resignation or a
reduction in members of the board of directors below the prescribed minimum
or to an even number, or on a decision by the board of directors that specific
issues should be considered at an extraordinary shareholders’ meeting.

Board of Directors

Composition. The board of directors is a collective body, managed by its
president. The number of the members of the board of directors is determined by
the statute of the company, provided that there is a minimum of three members
and the total number of directors makes an odd number. The term of the board
of directors expires on the day of the first regular annual session of the
shareholders’ meeting, but each member may be reelected an unlimited number
of times.

Functions. The powers and duties of the board of directors are determined by
the statute of the company and the applicable laws, but the board also may make
rules regarding its own work.

The board of directors is mandatorily authorized to manage the company and
provide guidelines for operations, determine the company’s organization and the
organization of its accounting and financial control, and determine the
composition of the company’s management and administration.
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The board of directors has the authority to appoint and dismiss the persons
entrusted with the company’s management and to supervise them — especially
with respect to the implementation of the statute, the law, and other regulations
— and to appoint the company’s executive director and the secretary.

Liabilities. =~ Members of the board of directors are obligated to act
conscientiously for the benefit of the company as a whole. They may not use the
company’s property or confidential information to gain personal profit, and they
have to disclose to the shareholders’ meeting any benefit or privilege they have
gained, other than the compensation for their work.

Moreover, board members are not allowed to limit the powers of the auditor or
to interfere in any way with the auditor’s work. Should members of the board
breach any of these obligations, they may be fined and, under certain conditions,
may be obliged to pay damages and/or may be criminally prosecuted.

Auditor

Election. An SA has a legal obligation to appoint an external auditor. The
election of the external auditor falls within the competence of the shareholders’
meeting. Legal entities performing certain operations, such as banks, are obliged
to establish an audit committee.

Authorities. The auditor is responsible for reviewing the financial report of the
company at the end of the financial year and prior to its submission to the
shareholders’ meeting. The auditor is obligated to attend the annual
shareholders’ meeting of the company and must provide explanations and
answer all questions regarding his assessments and his opinion included in the
submitted report.

Liability. The auditor is required to perform the annual auditing of the
company’s financial statements in accordance with International Accounting
Standards (IAS) and submit a report to the shareholders’ meeting.

The law provides that an auditor who fails to perform audits in accordance with
Law on Accounting and Auditing,> IAS, International Financial Reporting
Standards (IFRS), International Standards of Auditing (ISA), and the Code of
Ethics will be fined 10 to 20 times the minimum salary paid in Montenegro.

2 Published in the Official Gazette of Montenegro, Number 69/05.
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Acquisition of Enterprises

In General

Acquisition of enterprises in Montenegro is regulated by numerous laws, such as
by the Law on Enterprises,” the Law on Obligations,* the Law on Takeover of
Joint Stock Corporations,’ the Law on Competition,® the Rules of the Central
Depository Agency, and other legislative measures.

Purchase of a stake in a company or of an entire company is performed by a
written contract of sale. Under this contract, the seller is obliged to transfer and
deliver his property right to the buyer, while the buyer is obliged to pay a price
and to register ownership. The privatization laws regulate procedures for the sale
of shares held by state funds in commercial entities through a public tender,
public auction, or other methods.

Limited Partnership

In a limited partnership, a limited partner may transfer his stake in the company
with the consent of all the unlimited partners. The acquirer of the stake becomes
a member of the company with all the rights of a limited partner. The consent of
a limited partner is not required for acquisition of unlimited stakes.

Limited Liability Company

In an SRL, a stake in the company may be transferred only in accordance with
the provisions established by the statute of that company. The statute of an SRL
may restrict the transfer of a stake; by law, an SRL is not entitled to make a
public call for subscription of its stakes.

Among the members of the company, stakes may be transferred without any
restrictions, in accordance with the statute. When one member of the company
intends to transfer his stake, the other members and the company have
preemption rights. If the members fail to agree on their proportions, the stake
will, by law, be divided among the company’s members in proportion to their
contributions, unless otherwise determined by the statute.

If, within 30 days of this offer, the members or the company fails to accept the
purchase of these stakes, the stakes may be transferred to a third party, under
conditions which may not be more favorable than the conditions offered to the
company’s members or to the company. In case of transfer of a stake, the person
who transfers and the one who purchases the stake will be jointly and severally
liable for the obligations related to that stake.

3 Published in the Official Gazette of Montenegro, Numbers 06/02, 17/07, and 80/08.
4 Published in the Official Gazette of Montenegro, Number 47/08.

5 Published in the Official Gazette of Montenegro, Number 81/05.

6 Published in the Official Gazette of Montenegro, Numbers 69/05 and 37/07.
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In the event of the death of a natural person or termination of a legal entity, the
stake is transferred to the owner’s heirs or successors, respectively, unless
otherwise determined by the statute of the company.

Stock Corporation
In General

In Montenegro, shares are traded in electronic form through the information
system of the Central Depository Agency, and their issuance, transmission, and
storage also are in electronic form in the computer system of the Central
Depository Agency. The issuance and trading of shares of an SA must be
performed in accordance with the Law on Securities.” Shares of SAs are issued
as nominal shares and have to be registered with the Securities Commission and
the Central Depositary Agency.

A person who acquires more than 40 per cent of the shares of an SA listed on a
stock exchange is obliged to make a public offer for the acquisition of the other
shares in that SA. The Law on Takeover of Stock Corporations provides details
on these obligations and contains exemptions from the application of this law.

A company may purchase its own shares if this is permitted by its statute or
through a decision of the board of directors, based on the approval of the
shareholders’ meeting. The shares that the company acquires, owns, and
purchases as well as shares purchased by a third party for the company’s
account may not exceed 10 per cent of the share capital of the company. When a
company buys its own shares, these shares have to be cancelled or transformed
into shares without voting rights and rights to dividend. The company is obliged
to register the number of its own shares purchased by it with the Register of
Commercial Companies.

Issue of New Shares

Issuance of shares in an SA is performed through a public offer, except in cases
determined by law. An approval from the Securities Commission is required for
each issuance of shares.

A public call for subscription and payment of the issued shares may not be
published until the approval of the company’s prospectus and the determination
of a place where the prospectus can be made available to interested parties. The
prospectus has to be made available to the public no later than the date of
publication of the public call for subscription and payment of the shares to
which it refers. The prospectus has to be approved by the Securities
Commission, which determines its content. A bank or another legal entity that

7 Published in the Official Gazette of Montenegro, Numbers 59/00, 10/01, 43/05;
28/06, and 53/09.
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carries out the subscription and payment of the securities has to inform the
Securities Commission about the number of registered and paid shares. The
process of issuance of shares consists of the following stages:

e Deciding on the issuance of shares;

e Obtaining the approval for public offer and subscription of the issuance from
the Securities Commission;

e Conclusion of the contract between the issuer and the Central Depository
Agency;

e Drafting the prospectus, making a public call for subscription and payment of
the shares, as well as publishing the results of the public offer in accordance
with the Law on Securities; and

e Registration of the issuance with the Register of Issuers held by the Securities
Commission and the registration of the shares for buyers’ accounts with the
Central Depository Agency.

When an individual or a legal entity, through the acquisition or disposal of
shares, obtains or loses voting rights at the shareholders’ meeting and when, due
to this acquisition or disposal of shares, the proportionate number of their votes
becomes more than or falls below 10 per cent, 20 per cent, 33 per cent, or 50 per
cent, the Central Depositary Agency is obliged to notify the issuer and the
Securities Commission of that change within seven days of the date of
acquisition of proprietary rights over the shares.

Closed Tender

Shares in an SA may be acquired through a closed tender. A closed tender
contains an offer to purchase shares, but not through a public call for
subscription and payment of shares. Issuance of shares through a closed tender
may be performed only if the issuer offers shares for sale:

e To current shareholders on the basis of preemption rights;

e To founders during the simultaneous establishment of the SA;

e To professional investors (investment funds, pension funds, authorized parties
who perform the job of a dealer, banks, and insurance companies);

e To a maximum of 30 persons who have committed themselves in advance to
buy the whole emission and are familiar with the investment risks and results
of operations of the issuer; and

e To an extent which does not exceed €40,000.
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Acquisition of Real Estate

In General

Proprietary rights may be restricted in accordance with the law. No person may
be deprived of a proprietary right, except when the restriction is determined by
law or when this is required in the public interest as established by law; in the
latter case, fair compensation is owed.

Owners may limit or create an encumbrance over their ownership, unless the
purpose of the limitation or encumbrance is prohibited. Proprietary rights are
acquired by law, by contract, or through inheritance. These rights also may be
acquired by a decision of a state authority, in the manner and under the
conditions provided by law.

Agreement

On the basis of an agreement with the owner, an ownership right is acquired by
registration with the Real Estate Cadastre or in any other appropriate manner
determined by law. If a seller sells the real estate to more than one person and
signs the relevant agreements with them, the ownership is acquired by the
person who first registered his right with the Real Estate Cadastre, provided that
he acted in good faith.

If none of the buyers has registered the ownership with the Cadastre, the
ownership is acquired by the person who entered into possession of the real
estate.

Long-Term Possession of Real Estate Owned by Another Person

A lawful possessor of a real estate who uses it in good faith and on which
another has the ownership right, acquires the ownership by positive prescription
after the expiry of a 10-year period. If he does not act in good faith, the time
limit is 20 years.

Other real estate rights granted to a third party continue to apply to the new
owner of a property if the latter came into ownership without compensation,
even if he did not know about the existence of such rights. If the acquirer came
into ownership of a real estate by paying compensation, any third party’s rights
will be terminated if the acquirer did not know about them or if, under given
circumstances, he could not have known about them.

Inheritance and Legacy

Acquisition of a proprietary right by heritage takes place at the moment of
opening the decedent’s probate estate, meaning the moment of the decedent’s
death or issuing of a court decision declaring that a missing person is legally
dead, unless otherwise specified.
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State, Social, and Communal Land and Property

The government of Montenegro has the right to dispose of real estate and other
assets owned by the State of Montenegro, unless otherwise stipulated in the Law
on State Property.® In addition, municipalities may sell real estate owned by the
State of Montenegro on which they have specific real estate rights. The
Parliament of Montenegro will, upon the proposal of the government, decide on
any disposal of state property whose value exceeds €150,000,000.

The method, the procedure, the conclusion of the contract, and the conditions for
sale and leasing of state property are determined by the government. Sale and
lease of state property is performed through a public auction or on the basis of
collected offers, and through direct negotiations only as an exception.

Construction License

Before initiation of construction works, it is necessary to obtain a construction
permit; upon their completion, a permit to use the constructed building is
required. Only a building with a permit to use may be registered with the real
estate Cadastre, while an ownership right may be acquired only over such a
building.

A construction license includes basic information about the applicant; the
location, type, and purpose of the facility; the size of the object; and the
obligation to create the main project, if the construction license is issued based
on a preliminary design. An investor is obliged to start the construction of the
object within two years of the date of issuance of the construction license;
otherwise, he will lose his right to construct on the basis of that license.

An investor pays a fee for the provision of utilities on the construction land. A
construction license determines the period within which the construction has to
be completed as from the date of issuance of the building permit, which is three
years in case of a new building and two years in case of reconstruction. An
investor may start with the preparatory work of the construction only after
obtaining the construction license. He is obliged to report to the competent
inspection authorities his intention to perform preparatory works at least seven
days before their initiation.

The eligibility for use of the object is determined by a technical review. The
technical review includes the measure of compliance of the derivative works
with the detailed design as well as with regulations, standards, technical norms,
and quality standards that apply to certain types of work or materials,
equipment, and installations.

8 Published in the Official Gazette of Montenegro, Number 21/09 on 20 March 2009.
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Construction on Another Person’s Land

According to the Law on Legal Ownership Relationship,’ a proprietary right on
real estate may be acquired through building on another person’s land, by
positive prescription (acquisition based on long-term possession), or in other
cases prescribed by law.

A person who constructs buildings on land over which another person has
ownership may acquire the ownership on the building and on the land under the
building, as well as on the land that is necessary for the regular use of the
building, only if he did not know or he could not have known that he was
building on someone else’s land and if the owner of the land did not oppose the
building on his land even when he learnt about it. In this case, the owner of the
land has a right to be compensated for the loss of ownership, in an amount equal
to the market price of the land at the time of the issuance of the relevant judicial
decision, provided that he initiates the court procedure for compensation within
10 years of completion of the construction.

If the builder knew that he had built on someone else’s land, or he should have
known this, and the owner objected immediately, the owner of the land may
request, within three years of the date of completion of the building, that the
ownership on the building be transferred to him. Alternatively, the owner may
require that the builder demolish the building and return the land to its original
state or he may request the builder to pay the market price of the land.

In both cases, the owner of the land has a right to receive a proper
compensation. However, if the owner of the land wishes to obtain ownership of
the building, he should pay the builder the average price paid in the place where
the building is located at the time of issuance of the judicial decision. If the
builder acted in good faith and the owner of the land did not know about the
construction, the right of the interested parties depends on the value of the
building and the land.

If the value of the building is more than the value of the land, then both the
building and the land will belong to the builder, but the builder will be obliged
to pay to the land owner the market price of the land at the time of the judicial
decision. If the value of the land is significantly higher than the value of the
building, the court, at the request of the landowner, will grant him the ownership
of the building, but he will have to pay the builder the average price of such a
building in the place where it is located and at the time of issuance of the
judicial decision.

If the value of the building is similar to that of the land, the court will split the
ownership between the builder and the landowner, taking care of their needs and
especially of their housing situation. The builder and the landowner are entitled
to compensation for the constructed object or the land, respectively. These rules

9 Published in the Official Gazette of Montenegro, Number 19/09.
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also apply to building with materials owned by a third party, without the latter’s
permission. The owner of the building materials has a right to compensation for
the used materials and a right to damages and may request a return of the used
material, if this can be separated without damage to the construction.

Acquisition by Other Means in Civil Law

A real estate right also may be acquired when a river separates a piece of land
and annexes it to someone else’s land. In this case, the owner of the reduced
land has a right to recover the land within one year from the separation. When a
river gradually and insensibly deposits the land on the coast, the increased area
belongs to the coastal owner, who is not obliged to give any compensation.

The increase in coastal land caused by the natural course of a river as it
gradually moves toward the opposite coast is in the favor of the coastal owner. If
a river changes course, the interested coastal owners, at their own expense, are
entitled to bring the river back to the former course within one year, unless this
is contrary to the river regulation plan. The island formed by rivers’ branching
or by a river flooding the land remains the property of the former owner.

Acquisition of Real Estate by Foreign Persons

According to the amended Montenegrin law, both foreign individuals and
foreign legal persons are treated as equal to residents in terms of ownership
relations. The only exception to this provision is Article 415 of the Law on
Ownership Rights. Article 415 stipulates that foreign persons are not entitled to
acquire ownership on natural resources, goods of general use, agricultural land,
forests and forest land, cultural monuments of great and special importance, real
estate in the border areas up to one kilometer from the border of the state,
islands, and real estate classified by law as property on which foreign persons
may not acquire ownership because it is located in an area important for the
public interest and security of the country.

As an exception, a foreign natural person may acquire a proprietary right on a
piece of agricultural land, forests, and forest land area up to 5,000 square meters
only if residential buildings located on that land are the object of the contract.

Taxation

In General

The structure of the tax system in Montenegro includes customs fees and taxes,
excise tax, corporation income tax, individual income tax, and value-added tax
(VAT); taxes on real estate; taxes on insurance premiums; taxes on use of motor
vehicles, vessels, aircrafts, and spacecrafts; contributions for mandatory social
insurance (ie, pension and disability insurance, and health and unemployment
insurance); tax on sale of used vehicles, vessels, aircrafts, and spacecrafts; state



MNE-16 LEGAL ASPECTS OF DOING BUSINESS IN EUROPE

fees (ie, administrative, judicial, and registration fees); taxes on use of natural
resources in the general interest (ie, forests, water, mineral resources, roads, and
sea); and local municipality taxes.

The number and structure of taxpayers are determined in accordance with data
of the tax administration information system on the number of registered
taxpayers, data of the previous year regarding the persons who had the status of
large taxpayers, and changes in the tax register of the previous year.

In Montenegro, taxpayers are classified into six categories upon the basis of
economic parameters: large-sized entities, mid-sized entities, small-sized
entities, entrepreneurs, other entrepreneurs that are not registered for VAT (since
2009), and individuals.

Corporate Income Tax

Corporate Income Tax is regulated by the Law on Profit Tax of Legal Entities."
Income tax can be understood as a tax on the total income of companies.
Taxpayers of income tax are resident or non-resident legal entities that perform
work in Montenegro for profit. The base of corporate income tax is taxable
income as determined in the profit and loss statement and balance sheet. The
taxable income is determined by calculating the taxpayer’s incomes reported in
the income statement in accordance with the Law on Profit Tax of Legal
Entities.

Corporate income tax rates are, by definition, proportional and uniform. For the
last 20 years, there has been a significant decline in the profit tax rate in order to
attract international capital investments. The rate of income tax in Montenegro is
9 per cent and, as such, constitutes the lowest tax rate in Europe.

This means that the investment climate is highly favorable if only this aspect is
taken into consideration. The reduction in the rate from the original 15 per cent
(15 per cent for income up to €100,000 and 20 per cent for income of more than
€100,000) to the current 9 per cent reflects an effort to attract foreign
investments as well as to relieve the economy of tax obligations, which also
should be helpful for the improvement and encouragement of the development
of entrepreneurship. The period for which the tax is calculated (tax period) is
referred to as the financial year, which is the calendar year, except in the case of
liquidation or the commencement of performance activities during the year.

10 Published in the Official Gazette of Montenegro, Numbers 65/01, 12/02, 80/04,
40/08, and 86/09.
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Personal Income Tax

Personal income tax (individual income tax), regulated by the Law on the
Income of Individuals,'' applies to resident and non-resident individuals who
acquire income from the sources determined by law. Resident individuals are
obliged to pay this tax on their income obtained through activities performed in
and outside Montenegro, while non-resident individuals pay tax only on income
derived from activities performed through the permanent place of business in
Montenegro.

Income is defined as a summary of taxable income generated during the tax
period. Taxable income represents the difference between income and
recognized expenses (costs) that the taxpayer has to report, unless the law
stipulates otherwise. Expenses should be documented. Income tax is a direct tax.
The taxpayer calculates the tax on income in the tax application, which has to be
submitted by the end of April and refers to the previous year. Income tax is paid
along with the submission of the tax application.

The sources of income are personal income and incomes acquired on the basis
of independent activity, property and property rights, and capital. The tax basis
is a summary of the net income of individuals from all sources. The basis of the
income tax of a resident is the taxpayer’s taxable income earned during the tax
period less the amount of transferred losses and personal deductions. A resident
is entitled to a personal allowance of €840 per year (€70 per month). The
income tax rate is 9 per cent.

Value-Added Tax

Value-Added Tax (VAT) is regulated by the Law on Value-Added Tax.'? This
tax only refers to the added value, not to the entire turnover. The method of
calculation of the taxpayer’s obligation to pay VAT is the tax on the carried
turnover minus the tax calculated for the supply of products made or services
granted by a taxpayer during the same accounting period.

A VAT taxpayer is any natural or legal entity that independently performs any
activity (ie, production, trade, and services, including mining, agricultural, and
professional activities), regardless of its purpose or outcome. The subjects of
VAT are sale and transfer of goods and performance of services by a taxpayer
when engaged in commercial activities for reimbursement, import of products
into Montenegro, and newly constructed real estate (a land plot does not
constitute a subject of taxation).

11 Published in the Official Gazette of Montenegro, Numbers 65/01, 12/02, 37/04,
29/05, 78/06, 04/07, and 86/09.

12 Published in the Official Gazette of Montenegro, Numbers 65/01, 12/02, 38/02,
72/02, 21/03, 76/05, 04/06, and 16/07.
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Until 1 January 2006, a standard tax rate of 17 per cent was applied. After that
date, the reduced rate of seven per cent also is in use. Therefore, the law
prescribes two tax rates: a standard rate of 17 per cent and the reduced rate of
seven per cent.

A 0 per cent VAT rate applies to export transactions and delivery of medicines
and medical devices which are financed by the Republic Fund for Health
Insurance. The reduced rate of 7 per cent applies to basic products for human
consumption (ie, milk, bread, fats, oil, and sugar); drugs, including drugs for
veterinary use, except drugs that are issued at the expense of the Republic Fund
for Health Insurance; textbooks and teaching aids; books, and monographic and
serial publications; accommodation services in hotels, motels, tourist resorts,
inns, camps, and villas; drinking water, except bottled water; daily and
periodical publications, except the advertising press; public transport services
for passengers and their personal luggage; and certain other supplies and
services. VAT is charged at the time of delivery of products or at the time of
execution of services. The tax period is the period from the first to the last day
of the month (calendar month).

Property Tax

The Law on Property Tax" introduces and regulates property tax, inheritance
and gift tax, and tax on sale and purchase of real estate. Property tax has to be
paid for the ownership right on real estate, the right of usufruct on real estate,
the right to use a real estate and the right of residence, the right to use on the
basis of a time-sharing agreement, and for a long-term lease (for a period longer
than five years, according to the real estate law).

Real estate includes residential and commercial buildings, apartments, offices,
garages, rest and recreational facilities, and buildings owned separately from the
land. A payer of property tax is any natural person or legal entity that is a holder
of rights over real estate located in the territory of the Republic of Montenegro.

The basis of property tax as regards the right of ownership over real estate is the
market value of the real estate on 31 December of the year preceding the year
for which the tax on property is to be determined and paid.

The basis of property tax for other rights is half of the market value of the real
estate. The basis of property tax on agricultural and forest land is the amount of
annual income estimated by the Cadastre or the value determined through its
books. The tax base for property built during the year for which tax is
determined and paid is equal to the market value of the relevant property on 31
December of the year preceding the year for which property tax will be
determined and paid.

13 Published in the Official Gazette of Montenegro, Numbers 03/92, 30/93, 3/94,
42/94, 11/95, 20/95, 22/95, 45/98, 65/01, and 69/03.
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The market value of the property is determined by the competent tax authority,
but it may be reduced each year due to depreciation of up to 60 per cent. The
rate of property tax on residential buildings and apartments is 0.25 per cent.
Property tax on residential buildings or dwellings in which taxpayers or
members of their household live is reduced by 30 per cent of the amount
determined by applying these rates. An additional reduction of 10 per cent exists
for each household member, but the total reduction may not exceed 70 per cent.

The tax on residential buildings up to 60 square miles, land in housing areas that
are not situated in a city, construction land, or land in urban areas inhabited only
by people more than 60 years of age is reduced by 75 per cent. The tax rate on
property for buildings and housing for rest and recreation and for occasionally
used buildings and apartments is 0.5 per cent.

The tax rate on property rights over agricultural and forest land whose tax basis
is determined by the amount of annual income estimated by the Cadastre is 2 per
cent, while the tax rate on property rights over agricultural and forest land whose
tax basis is determined by the book value of the real estate is 0.45 per cent.

The tax rate on land that is not used is, in accordance with the law, 4 per cent.
The property tax rate on commercial buildings, parts of buildings, offices, and
garages is 0.20 per cent of the market value of the real estate. As an exception,
the tax rate on production facilities is 0.10 per cent of the established base.

Tax on Inheritance

The tax on inheritance and gifts is paid for the right of ownership over real
estate and other rights over real estate that the heir inherits or the gift recipient
receives as a gift. The tax on inheritance and gifts also is paid on inherited or
gifted money and on money claims and movables when their individual market
value is more than double of the amount of the average net wages earned in
Montenegro during the month preceding the month in which tax liability is
determined.

As regards inheritance and gift tax, the taxpayer is an individual who inherits
property as well as an individual or legal person who receives a gift. Resident
taxpayers are obliged to pay the tax on inheritance and gifts with respect to
property acquired in their country and abroad. Non-resident taxpayers will be
obliged to pay the tax on inheritance and gifts with respect to property earned in
the territory of Montenegro. The tax base of the tax on inheritance and gifts is
the market value of the property inherited or received as a gift, reduced by debts,
expenses, and other costs that the taxpayer has to pay.

The tax rate on inheritance and gifts is 2 per cent for inheritance received by
relatives of the second degree (eg, siblings). The determined tax rate is 20 per
cent for inheritance received by relatives of the third degree (eg, aunts and
uncles) and 30 per cent for those not related to the testator or donor.
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Tax on Sale of Real Estate

Tax on sale of real estate is regulated by the Law on Real Estate Tax.'* Tax on
sale of real estate and other real estate rights is paid on the sale of rights over
real estate, property rights, permanent right of an individual or legal entity to use
municipality construction land plots for the construction of an object, permanent
right to use and construct in urban construction land plots transferred between
individuals or legal entities, and rights over expropriated property, if
expropriation is for residential or commercial buildings.

The payer of tax on sale of property rights is the seller or transferor of the rights,
unless otherwise determined by a contract. The basis of tax on sale of property
rights is the market value of the real estate and rights at the time when the tax
liability arises.

When the right of ownership over a real estate in the territory of Montenegro is
exchanged against another homogeneous right over real estate, the tax base is
the difference in market value of the exchanged rights. Tax liability occurs on
the date of concluding the contract of transfer or exchange of property rights and
other rights. The tax rate on trade of real estate and property rights is
proportional, in an amount of 3 per cent.

Social Insurance Contributions

The social insurance system in Montenegro consists of pension insurance (based
on intergenerational solidarity), health insurance (compulsory), and
unemployment insurance. Social insurance is conducted by public institutions:
the Fund for Pension and Disability Insurance, the Health Insurance Fund, and
the Employment Bureau. These contributions are calculated on gross salary, and
the total contribution rate is split between employer and employee.

The contribution rate for pension and disability insurance and for health
insurance has been recently reduced through amendments to the social security
system in Montenegro. The primary characteristic of the present pension system
in Montenegro is the principle of intergenerational solidarity (‘pay as you go’)
on which the system is based and which means that current employees finance
the payment of current pensioners’ pensions by paying contributions.
Unemployment insurance is the participation of employees, employers, the
government, and other agencies and organizations in ensuring resources for
productive employment and performance of other unemployment rights.

The taxes and contributions paid by the employee and calculated on the gross
amount of his salary are:

e Tax on salary, 9 per cent;

o Contribution for pension and disability insurance, 15 per cent;

14 Published in the Official Gazette of Montenegro, Numbers 69/03 and 17/07.
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e Contribution for health insurance, 8.5 per cent;
e Contribution for unemployment, 0.5 per cent; and

e Other relevant taxes, 2.3 per cent.

The taxes and contributions paid by the employer and calculated on the gross
amount of the employees salary are:

¢ Contribution for pension and disability insurance, 5.5 per cent;
e Contribution for health insurance, 3.8 per cent;
e Contribution for unemployment, 0.5 per cent; and

e Tax for the employment fund and on salary, 15 per cent of 9 per cent.

For employees who are on unpaid leave for a period of more than 30 days, the
employer pays a contribution at the rate of 12.3 per cent of the prescribed base.
The basis for calculation and payment of contributions for pension and disability
insurance and health and unemployment insurance is wages, salaries, and
benefits in accordance with the law, collective agreement, and employment
contract. The basis may not be less than the minimum monthly contribution
basis, which is the basic salary on which contributions for one calendar month of
insurance are calculated and paid.

For taxpayers who perform professional or other independent activities, the
basis is taxable income derived from that independent activity, which may not
be below the average monthly salary in Montenegro.

Customs Regulation

The Customs Law'> regulates customs procedures, the rights and obligations of
the persons involved in customs procedures, and the rights, duties, and powers
of the competent authorities for clearance of goods. Revenues from customs
duties and other revenues achieved in customs procedures are paid to the budget
of Montenegro.

Persons who directly or indirectly participate in commodity trade are obliged, at
the request of the customs authorities, to make available all documents and
information and to provide any other assistance necessary for the application of
the customs regulations. In order to implement customs supervision and
performance, the participants in trade transactions are obliged to retain all the
documents and data until the deadline established by the regulations and for at
least five calendar years following the last day of the calendar year in which the

15 Published in the Official Gazette of Montenegro, Numbers 07/02, 38/02, 72/02,
21/03, 31/03, 29/05, 66/06, and 21/08.
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customs declaration for placing the goods into free circulation or export customs
declaration was accepted or the customs supervision of goods was completed.

For goods that are imported into the customs territory, customs duty must be
paid according to the Law on Customs Tariff'® and the regulations prescribed by
it. An exception is made for goods that do not have a commercial character and
are carried by a passenger or by an individual, for which a uniform tax rate of
five per cent of the customs value of goods may be applied. For goods imported
from countries with which Montenegro has concluded a free trade agreement,
customs duties are charged in accordance with these agreements. The customs
value of imported goods is the sales value which is actually paid or the price that
would be paid for the goods that are imported into Montenegro, increased by:

e The amount of the costs paid by the buyer that is not included in the price,
with some exceptions prescribed by law;

e The proportionate part of the value of the goods and services that the
customer supplied, directly or indirectly, without charge or at reduced price,
for use in manufacturing and sale of imported goods for export and to the
extent to which the value was not included in the price that is paid or will be
paid;

e Fees for copyright and licenses for goods, which are estimated and paid
directly or indirectly by the buyer as a condition for sale of the goods, if such
benefits are not included in the price that is actually paid or that will be paid,;
and

e The part of the amount realized by a further sale, assignment, or use of
imported goods that is directly or indirectly paid by the seller.

If the customs value of the imported goods cannot be determined in this way, it
will be determined as the transaction value of identical goods sold for import
into Montenegro and imported at the same or nearly the same time, on the same
commercial basis, of approximately the same quantity as the estimated goods.

If a suitable example of a similar import cannot be identified, the transaction
value of identical goods sold on a different commercial basis or in different
quantities will apply, with the necessary adjustment for differences, provided
that the adjustment is carried out on the basis of submitted evidence. If there is
more than one transaction value for identical goods, the lowest current value
will apply to the determination of the customs value.

When the customs value of imported goods cannot be determined even in this
way, the customs value of the goods will be determined as the transaction value
of similar goods sold for import into Montenegro, if the goods are imported at
the same or nearly the same time as the goods estimated. If there is more than

16 Published in the Official Gazette of Montenegro, Numbers 75/05, 17/07, 56/07,
03/08, 78/08, and 85/09.
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one transaction value of similar goods, the lowest current value will apply to the
determination of the customs value.

If the same or identical or similar imported goods are sold in Montenegro on the
same conditions as the imported goods, the customs value of the goods will be
estimated on the basis of unit prices at which those goods or identical or similar
imported goods are sold in the largest total amount at the same time or in nearly
the same time period as the goods which are estimated.

The customs value of imported goods also is calculated as the total of the value
of material and production costs or other types of processing that are used in the
production of imported goods, the amount of profit and general expenses, and
other expenses.

If the customs value of imported goods cannot be determined by any of these
methods, the value will be established on the basis of available data in
Montenegro and by application of appropriate methods that are consistent with
the principles and basic provisions of the Agreement on Implementation of
Article VII of the General Agreement on Tariffs and Trade of 1994 (GATT
1994), Article VII of GATT 1994, and the Customs Law.

At the request of the importer, the customs authority is obliged to inform him
about the determined customs value and the method used to determine the
customs value. Notification of the customs value and the method used will be
issued in the form of a decision that may b